SFC Agreement No. 2020-0014-PW/IMAM

STATE OF NEW MEXICO

General Services Department
PROFESSIONAL SERVICES CONTRACT NO. 2020-0014-PW/MAM
FOR
INVESTMENT-GRADE ENERGY AUDIT AND PROJECT PROPOSAL

THIS AGREEMENT is made and entered into by and between SANTA FE COUNTY, a local
public body hereinafter referred to as the "Agency," and YEAROUT ENERGY SERVICES
COMPANY, LLC, hereinafter referred to as the "Contractor,” and is effective as of the date set
forth below upon which it is executed.

RECITALS

WHEREAS, this Agreement was created for use by New Mexico government entities to obtain an
Investment-Grade Energy Audit of a facility from a private energy service company; and

WHEREAS, authority exists in the law for the Agency to enter into this contract, and funds have
been budgeted, appropriated and otherwise made available; a sufficient unencumbered balance
thereof remains available for payment; and the required approval, clearance and coordination have
been accomplished from and with appropriate agencies; and

WHEREAS, Contractor is a company with experience and technical and management capabilities
to provide for the discovery, engineering, procurement, installation, financing, savings guarantee,
maintenance and monitoring of energy and water conserving measures at facilities similar in size,
function and system type to Agency’s facilities; and

WHEREAS, Contractor has been selected in accordance with Statewide Price Agreement 90-
0000-18-00017AH, pertaining to the discovery, engineering, procurement, installation, financing,

savings guarantee, maintenance and monitoring of energy and water conserving measures at
Agency’s facilities;

WHEREAS, Agency has selected Contractor to provide the services described herein; and

WHEREAS, Agency desires to enter into a contract to have Contractor perform an Investment-
Grade Energy Audit and Project Proposal to determine the feasibility of entering into an
Guaranteed Utility Savings Contract to provide for installation and implementation of energy and
water conserving measures at Agency’s facilities; and

WHEREAS, if energy and water conserving measures are determined to be feasible, and if the
amount of savings can be reasonably sufficient to cover all costs, as defined by Agency, associated
with an Energy Savings Performance Contracting project, the parties intend to negotiate an
Guaranteed Utility Savings Contract under which the Contractor will design, procure, install,
implement, maintain and monitor such energy and water conserving measures. However, this
intent does not commit Agency to entering into such a Guaranteed Utility Savings Contract.
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NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein,
and intending to be legally bound hereby, Agency and Contractor hereto covenant and agree that
the following Exhibits are attached hereto (or will be, as provided in this Agreement) and are made
a part of this Agreement by reference.

IT IS AGREED BETWEEN THE PARTIES:
Scope of Work. Contractor shall:

A. Perform an Investment-Grade Energy Audit (Audit) in accordance with this
Agreement. Contractor shall work diligently to assess validity of information provided
and to confirm or correct the information as needed to provide a complete and accurate
Audit. Agency will assist Contractor in performing the Audit as described in this
Agreement. Agency will work diligently to provide full and accurate information
needed by Contractor for the Audit. The parties contemplate that development of the
Audit will be an iterative process and that Agency will have a reasonable amount of
time, not less than 30 calendar days but not exceeding 90 calendar days from Agency
receipt of Audit report, to review and determine acceptance of Audit report before
considering issuance of the Notice of Acceptance (Exhibit A).

B. Submit a Project Proposal (Proposal) to Agency within 30 calendar days of Audit report
submittal that provides a package of energy and water conserving measures, including
details as specified in this Agreement.

C. In order to successfully implement this project, Contractor shall:
[. Conduct assessment,

(a) Meet with Agency to establish interests, plans, problems, and any other
issues related to facilities and operation of facilities.

(b) Collect data and background information on buildings, equipment and
facilities operation and energy use for the most recent three years (as
available) from the effective date of this Contract as follows:

(1) Building square footage;

(2) Construction data of buildings and major additions including building
envelope;

(3) Utility company invoices;

(4) Occupancy and usage information;

(5) Description of all energy-consuming or energy-saving equipment
used on the premises, as available;

(6) Description of energy management procedures utilized on the
premises;

(7) Description of any energy-related improvements made or currently
being implemented;

(8) Description of any changes in the structure of the facility or energy-
using or water-using equipment;

(9) Description of future plans regarding building modifications or
equipment modifications and replacements;
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(10) Drawings, as available (may include mechanical, plumbing,
electrical, building automation and temperature controls, structural,
architectural, modifications and remodels);

(11) Original construction submittals and factory data (specifications,
pump curves, and any similar documentation), as available;

(12) Operating engineer logs, maintenance work orders, and any similar
documentation, as available;

(13) Records of maintenance expenditures on energy-using equipment,
including service contracts;

(14) Prior energy audits or studies, if any.

(c) Perform a preliminary walk-through of facilities and interview staff and
occupants to identify potential measures.

(d) Meet with Agency to present prelminary findings and establish agreement
on measures to analyze.

II. Identify potential measures.
(a) Interview the facility manager, maintenance staff, subcontractors and
occupants of each building regarding:
(1) Facility operation, including energy management procedures;
(2) Equipment maintenance problems;
(3) Comfort problems and requirements;
(4) Equipment reliability;
(5) Projected equipment needs;
(6) Occupancy and use schedules for the facility and specific equipment;
(7) Past, planned, and desired facility improvements.

(b} Survey major energy-using equipment, including indoor and outdoor
lighting, heating and heat distribution systems, cooling systems and related
equipment, automatic temperature control systems and equipment, air
distribution systems and equipment, outdoor ventilation systems and
equipment, exhaust systems and equipment, hot water systems, electric
motors, transmission and drive systems, special systems (including
kitchen/dining equipment), renewable energy systems, other energy using
systems, and water consuming systems (restroom fixtures, water fountains,
irrigation systems, and other water systems).

(1) Verify settings of control systems that include computer controls
systems and building thermostats

(2) Measure lighting levels at various locations in a building to determine
if recommended lighting levels exist

(3) Inspect filters for heating and cooling systems to determine the status
of maintenance activities

(4) Consider maintenance staff and occupant concerns related to heating,
cooling, and lighting

(c) Perform "late-night" surveys outside of normal business hours or on
weekends to confirm building system and occupancy schedules, if deemed
necessary.

(d) Develop a preliminary list of potential energy and water conserving
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measures. Consider the following for each system:
(1) Comfort and maintenance problems;
(2) Energy use, loads, proper sizing, efficiencies and hours of operation;
(3) Current operating condition;
(4) Remaining useful life;
(5) Feasibility of system replacement;
(6) Hazardous materials and other environmental concerns;
(7) Agency’s future plans for equipment replacement or building
renovations;
(8) Facility operation and maintenance procedures that could be affected;
(9) Capability to monitor energy performance and verify savings.

1II. Analyze measures.

(2) Establish base year consumption by examining utility bills for the past three
years for electricity, gas, steam, water, and any other energy or fuel types.
Present base year consumption in terms of energy units as used in utility
bills, in terms of dollars, and in terms of dollars per square foot. Describe
the process used to determine the base year (such as averaging, selecting
most representative contiguous 12 months, or other methods). Consult with
facility personnel to account for any anomalous schedule or operating
conditions on billings that could skew the base year representation.
Contractor shall account for periods of time when equipment was broken or
maifunctioning in calculating the base year.

(b) Estimate loading, usage and/or hours of operation for all major end uses of
total facility consumption including, but not limited to: lighting, heating,
cooling, motors (fans and pumps), plug loads, and other major energy and
water using equipment. Where loading or usage are highly uncertain
(including variable loads such as cooling), Contractor will use its best
judgment, spot measurements or short-term monitoring. Contractor should
not assume that equipment run hours equal the operating hours of the
building(s) or facility staff estimates.

(c) Reconcile annual end-use estimated consumption with the annual base year
consumption. This reconciliation will place reasonable “real-world” limits
on potential savings.

(d) Proposc adjustments to the baseline for energy and water conserving
measures that will be implemented in the future. Adjustments made to the
energy baseline shall only be made for any of the following changes in
conditions affecting the facility:

(1) utility rates;

(2) number of days in the utility billing cycle;

(3) floor area of the facility;

(4) operational schedule of the facility;

(5) facility temperature;

(6) weather, if change is significant;

(7) amount of equipment or lighting used in the facility, if change is
significant;
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(8) space type(s) in the facility, if change is significant; and

(9) material change(s) in or to the facility.

(e) Develop a preliminary analysis of potential energy and water conserving
measures. This resulting list of measures shall be compiled and submitted
to Agency within 90 calendar days of the execution of this Contract.
Furthermore:

(1) List all potential measures, whether cost-effective or not. Consider
technologies in a comprehensive approach including, but not limited
to: lighting systems, heating/ventilating/air conditioning equipment
and distribution systems, controls systems, building envelope, motors,
kitchen equipment, pools, renewable energy systems, other special
equipment, irrigation systems, and water conserving devices.

(2) ldentify measures which appear likely to be cost effective and
therefore warrant detailed analysis.

(3) For each measure, prepare a preliminary estimate of energy or water
cost savings, including description of analysis methodology,
supporting calculations and assumptions used to estimate savings.

(f) Meet with Agency to present preliminary findings prior to thorough
analysis. Describe how the projected project economics meet the Agency’s
terms for completing the Investment-Grade Energy Audit and Proposal
Contract. Discuss assessment of energy use, savings potential, project
opportunities, and potential for developing an energy performance contract.
Develop a list of recommended measures for further analysis. The Agency
shall have the option to reject calculations of savings, potential savings
allowed, or project recommendations.

(g) Perform final analysis of savings and costs for each energy and water
conserving measure, including the following:

(1) Follow the methodology of American Society of Heating,
Refrigerating, and Air-Conditioning Engineers or other nationally-
recognized authority following the engineering principle(s) identified
for each retrofit option.

(2) Utilize assumptions, projections and baselines which best represent
the true value of future energy or operational savings. Include
accurate marginal costs for each unit of savings at the time the audit
is performed, documentation of material and labor cost savings,
adjustments to the baseline to reflect current conditions at the facility,
calculations which account for the interactive effects of the
recommended measures.

(3) Use best judgment regarding the employment of instrumentation and
recording durations so as to achieve an accurate and faithful
characterization of energy use.

(4) Use markups and fees stated above in all cost estimates.

(5) Develop a preliminary measurement and verification plan for each
measure.

(6) Follow additional guidelines for analysis and report preparation given
below.



SFC Agreement No. 2020-0014-PW/MAM

(7) Include cost to provide services and complete application for Energy
Star Label, LEED-EB certification for Existing Buildings, or other
certification. Also include cost for EPA’s Tools for Schools or other
such program related to improved air quality.

V. Provide Investment-Grade Energy Audit Report
The report provides an engineering and economic basis for negotiating a potential
Guaranteed Utility Savings Contract between the Agency and the Contractor.

(a) Contractor shall prepare and submit to Agency a draft Investment-Grade
Energy Audit Report within 180 calendar days of the date of execution of
this Contract. The report shall provide the following information:

(1) Overview, which shall include:

i)  Contact information;

ii) Summary table of recommended energy and water conserving
measures, with itemization for each measure of total design and
construction cost, annual maintenance costs, the first-year cost
avoidance (in dollars and energy units), simple payback and
equipment service life;

iii) Summary of annual energy and water use by fuel type and costs
of existing or base year condition;

iv) Calculation of cost savings expected if all recommended
measures are implemented and total percentage savings of total
facility energy cost;

v) Description of the existing facility, mechanical and electrical
systems;

vi) Summary description of measures, including estimated costs
and savings for each as detailed above;

vii) Discussion of measures considered but not investigated in
detail;

viii) Conclusions and recommendations.

(2) Base year energy use, which shall include:

i) Description and itemization of current billing rates, including
schedules and riders;

ii) Summary of all utility bills for all fuel types and water;

iii) Identification and decfinition of base year consumption and
description of how established;

iv) Reconciliation of estimated end use consumption (i.e. lighting,
cooling, heating, fans, plug loads, etc) with base year (include
discussion of any unusual findings).

(3) Full written description of each energy and water conserving measure,
which shall include:

i)  Existing conditions;

ii) Description of equipment to be installed and how it will
function;

ii) Discussion of facility operations and maintenance procedures
that will be affected by installation/implementation;
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iv) Plan for installing or implementing the recommended measure,

(4) Allowable cost and savings factors approved for consideration.

Agency will provide Contractor with sufficient guidance to develop
savings estimates, which shall include:

i)  Payment sources that can be incorporated:

e Energy and water cost savings;

» Material/commodity savings, including scheduled
replacement of parts (only for years that these cost savings
are applicable);

® Qutside labor cost savings, including maintenance

contracts;

In-house labor costs;

Deferred maintenance cost;

Offset of future capital cost;

Outside incentive funds (utility incentives, grants, etc.);

Any savings related to maintenance and operation of the

facilities will be limited to those that can be thoroughly

documented;

ii) Payment sources that may also be considered and negotiated;

iii) Additional factors related to establishing savings that cover all
costs:

» Escalation rates that apply to each payment source. These
are rates to be used in cash flow projections for project
development purposes; NOTE: Use federal government
guidelines on utility escalation rates to ensure
reasonableness.

» Interest rates (municipal tax-exempt rates for public
agencies);

¢ Agency cash outlay (Agency’s sole discretion);

iv) The markup costs are presented in Exhibit B: Cost and Pricing.
These rates will be used in the Investment-Grade Energy Audit

and subsequent Guaranteed Utility Savings Contract.
(b) Savings calculations

(1) Base year energy use and cost.

(2) Post-retrofit energy use and cost.

(3) Savings estimates including analysis methodology, supporting
calculations and assumptions used.

(4) Annual savings estimates. The cost savings for all energy conserving
measures must be estimated for each year during the contract period.
Savings must be able to be achieved each year (cannot report average
annual savings over the term of the contract).

(5) Savings estimates must be limited to savings allowed by the Agency
as described above.

(6) Percent cost-avoidance projected.

(7) Description and calculations for any proposed rate changes.

(8) Explanation of how savings interactions between retrofit options are

7
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accounted for in calculations.

Operation and maintenance savings, including detailed calculations
and description. Ensure that maintenance savings are only applied in
the applicable years and only during the lifetime of the particular
equipment.

If computer simulation is used, include a short description and state
key input data. If requested by Agency, access will be provided to
the program and all assumptions and inputs used, and/or printouts
shall be provided of ail input files and important output files and
included in the Investment-Grade Energy Audit with documentation
that explains how the final savings figures are derived from the
simulation program output printouts.

If manual calculations are employed, formulas, assumptions and key
data shall be stated.

Conclusions, observations, and caveats.

(¢) Cost estimate -- detailed scope of the construction work needed, suitable for cost
estimating. Include all anticipated costs associated with installation and
implementation. Provide specifications for major mechanical components as well
as detailed lighting and water fixture counts.

(1
2

(3)
4)
(%)

(6}
(7)
(8)
(d) Other
(1)

(2)
3)

O

Engineering/design costs.

Contractor/vendor estimates for labor, materials, and equipment;
include special provisions, overtime, etc., as needed to accomplish
the work with minimum disruption to the operations of the facilities.
Permit costs.

Construction management fees.

Environmental costs or benefits (disposal, avoided emissions,
handling of hazardous materials, etc.).

Note that all markups and fees stated in this Contract shall be used in
the cost estimates, unless otherwise documented and justified due to
change in scope or size of project or other unforeseen circumstances.
Conclusions, observations, and caveats.

Other cost categories as defined above under “markups” in Section
3b above.

Estimate of average useful service life of equipment.

Preliminary commissioning plan.

Preliminary measurement and verification plan, following the
International Performance Measurement and Verification Protocol
(IPMVP), cxplaining how savings from each measure is to be
measured and verified (stipulated by Contract, utility bill analysis,
end-use measurement and calculation, etc.). The Preliminary M&V
plan shall follow the format provided in Exhibit C: Guidelines for
Draft Measurement and Verification Plan.

Discussion of impacts that facility would incur after contract ends.
Consider operation and maintenance impacts, staffing impacts,
budget impacts, etc., and identify who is responsible for

8
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maintenance.

(5) Compatibility with existing systems. NOTE: Include the name of
the existing controls system, if new controls systems will have to be
compatible with an existing brand of controls. Also note if a sole-
source vendor is established for controls systems.

(6) Complete appendices that document the data used to prepare the
analyses. Describe how data were collected.

(e} Contractor shall meet with Agency to: review the recommendations,
savings calculations and impact of the measures on the operations of the
facility; describe how the projected project economics meet the Agency’s
terms for completing the Investment-Grade Energy Audit and Project
Proposal; and discuss the willingness and capability of Agency to make
capital contributions to the project to improve the economics of the overall
project.

(f) Contractor shall revise Audit Report as directed by Agency and shall submit
final Investment-Grade Energy Audit Report within 30 days of the
above meeting,

V. Provide Project Proposal (term sheet).

(a) In anticipation of Contractor and Agency entering into a Guaranteed Utility
Savings Contract to design, install, and monitor the energy and water
conserving measures proposed in the Investment-Grade Energy Audit
Report, Contractor shall prepare a proposal for terms to be incorporated in
the Guaranteed Utility Savings Contract, which shall include:

(1) Project Cost is the total amount Agency will pay for the project and
Contractor’s services. Costs must be consistent with maximum
markups and fees established above. Costs may include but are not
limited to: engineering, designing, packaging, procuring, installing
(from Investment-Grade Energy Audit Report  results);
performance/payment bond costs; construction management fees;
commissioning costs; maintenance fees; monitoring fees; training
fees; legal services; overhead and profit; other markups.

(2) Includea List of Services that will be provided as related to each cost.

(3) Expected term of the Energy Performance Contract.

(4) Description of how the project will be financed including available
interest rates and financing terms, based on interest rates likely
available to Agency at this time, and based on a 60-day and 90-day
lock option.

(5) Explanation of how the savings will be calculated and adjusted due
to weather (such as heating and cooling degree days), occupancy or
other factors. Monitoring and verification methods must be
consistent with the Intemational Performance Monitoring and
Verification Protocol 2000.

(6) Analysis of annual cash flow for Agency during the contract term.

(7) Contractor agrees to meet with Agency to present results and
negotiate final terms.
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Compensation.

A. Except as provided for in subparagraphs 2D and 2E below, the Agency shall pay to
the Contractor in full payment for services satisfactorily performed pursuant to the Scope
of Work at the rate of $60,525.50 in 2019/2020. The New Mexico gross receipts tax levied
on the amounts payable under this Agreement totaling $4,766.38 shall be paid by the
Agency to the Contractor. The total amount payable to the Contractor under this
Agreement, including gross receipts tax and expenses, shall not exceed $65,291.88 in
2019/2020.

Payment in 2019/2020 is subject to availability of funds pursuant to the Appropriations
Paragraph set forth below and to any negotiations between the parties from year to year
pursuant to Paragraph 1, Scope of Work. All invoices MUST BE received by the
Agency no later than 15 days after the termination of the fiscal year in which the
services were delivered. Invoices received after such date WILL NOT BE PAID.

B. The total amount payable to the Contractor under this Agreement, including gross
receipts tax and expenses, shall not exceed $65,291.88. This amount is a maximum and
not a guarantee that the work assigned to the Contractor under this Agreement to be
performed shall equal the amount stated herein. This amount is based on @ maximum
of $345,860 gross square feet at $0.175 per square foot of audited facility floor area, as
per Exhibit B, Cost and Pricing. Agency shall only pay for facility floor area actually
audited. Areas not audited Contractor will not be charged to Agency.

C. Contractor must submit a detailed statement accounting for all services performed and
expenses incurred. If the Agency finds that the services are not acceptable, within 30
days after the date of receipt of written notice from the Contractor that payment is
requested, it shall provide the Contractor a letter of cxception explaining the defect or
objection to the services, and outlining steps the Contractor may take to provide
remedial action. Upon certification by the Agency that the services have been received
and accepted, payment shall be tendered to the Contractor within 30 days after the date
of acceptance. If payment is made by mail, the payment shall be deemed tendered on
the date it is postmarked. However, the agency shall not incur late charges, interest, or
penalties for [ailure to make payment within the time specified herein.

D. Agency shall have no payment obligations under this contract, provided that Contractor
and Agency execute a Guaranteed Utility Savings Contract within 120 days after
issuance of the Notice of Acceptance (Exhibit A) of the final Investment-Grade Energy
Audit and Project Proposal, but the fee indicated above shall be incorporated into
Contractor’s project costs in the Guaranteed Utility Savings Contract and paid through
the Guaranteed Utility Savings Contract funding mechanisms.

E. Agency shall have no payment obligations under this contract in the event that

Contractor's final Investment-Grade Energy Audit and Project Proposal does not
contain a package of energy and water conservation measures which, if implemented

10
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and as meeting terms of Scope of Work, will provide the Agency with utility cost
savings sufficient to fund Agency’s payments of all costs and fees associated with the
Guaranteed Utility Savings Contract, including: 1) the fee associated with the
Investment-Grade Energy Audit; 2) all monthly payments on a lease purchase
agreement to finance the measures; and 3) any annual fees for monitoring and
maintenance incurred by the Contractor. Should the Contractor determine at any time
during the Investment-Grade Energy Audit that savings cannot be attained to meet
these terms, the Investment-Grade Energy Audit will be terminated by written notice
by Contractor to Agency. In this event, this Agreement shall be terminated and Agency
shall have no obligation to pay, in whole or in part, the amounts specified in
subparagraphs 2A or 2B.

Term.

This Agreement shall, upon due execution by all parties, become effective as of the date of
last signature by the parties hereto shall terminate one year later, unless earlier terminated
pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations). In accordance
with NMSA 1978, § 13-1-150, no contract term for a professional services contract,
including extensions and renewals, shall exceed four years, except as set forth in NMSA
1978, § 13-1-150. An exception is that for contracts entered into pursuant to the Public
Facility Energy Efficiency and Water Conservation Act (6-23 NMSA 1978), the term shall
not exceed 25 years, including all extensions and renewals.

Termination.

A. Grounds. The Agency may terminate this Agreement for convenience or cause. The Contractor
may only terminate this Agreement based upon the Agency’s uncured, material breach of this
Agreement.

B. Notice: Agency Opportunity to Cure.

1. Except as otherwise provided in Paragraph (4)(B)(3), the Agency shall give

Contractor written notice of termination at least 30 days prior to the intended date
of termination.
Contractor shall give Agency written notice of termination at least 30 days prior
to the intended date of termination, which notice shall (i) identify all the Agency’s
material breaches of this Agreement upon which the termination is based and
(i1) state what the Agency must do to cure such material breaches. Contractor’s
notice of termination shall only be effective (i) if the Agency does not cure all
material breaches within the 30 day notice period or (ii) in the case of material
breaches that cannot be cured within 30 days, the Agency does not, within the 30
day notice period, notify the Contractor of its intent to cure and begin with due
diligence to cure the material breach.

3. Notwithstanding the foregoing, this Agreement may be terminated immediately
upon written notice to the Contractor (i) if the Contractor becomes unable to
perform the services contracted for, as determined by the Agency; (ii) if, during
the term of this Agreement, the Contractor is suspended or debarred by the State
Purchasing Agent; or (iii) the Agreement is terminated pursuant to Paragraph 5,
“Appropriations”, of this Agreement.

C. Liability. Except as otherwise expressly allowed or provided under this Agreement,

3
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the Agency’s sole liability upon termination shall be to pay for acceptable work
performed prior to the Contractor’s receipt or issuance of a notice of termination;
provided, however, that a notice of termination shall not nullify or otherwise affect
either party’s liability for pre-termination defaults under or breaches of this Agreement.
The Contractor shall submit an invoice for such work within 30 days of receiving or
sending the notice of termination. THIS PROVISION IS NOT EXCLUSIVE AND DOES
NOT WAIVE THE AGENCY'S OTHER LEGAL RIGHTS AND REMEDIES CAUSED
BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT.

D. Termination_Management. Immediately upon receipt by either the Agency or the
Contractor of notice of termination of this Agreement, the Contractor shall: 1) not incur
any further obligations for salaries, services or any other expenditure of funds under
this Agreement without written approval of the Agency; 2) comply with all directives
issued by the Agency in the notice of termination as to the performance of work under
this Agreement; and 3) take such action as the Agency shall direct for the protection,
preservation, retention or transfer of all property titled to the Agency and records
generated under this Agreement. Any non-expendable personal property or equipment
provided to or purchased by the Contractor with contract funds shall become property
of the Agency upon termination and shall be submitted to the agency as soon as
practicable.

Appropriations.
The terms of this Agreement are contingent upon sufficient appropriations and

authorization being made by the Legislature of New Mexico for the performance of this
Agreement. If sufficient appropriations and authorization are not made hy the Legislature,
this Agreement shall terminate immediately upon written notice being given by the Agency
to the Contractor. The Agency's decision as to whether sufficient appropriations are
available shall be accepted by the Contractor and shall be final. If the Agency proposes an
amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the
option to terminate the Agreement or to agree to the reduced funding, within 30 days of
receipt of the proposed amendment.

Status of Contractor.

The Contractor and its agents and employees are independent contractors performing
professional services for the Agency and are not employees of the State of New Mexico.
The Contractor and its agents and employees shall not accrue leave, retirement, insurance,
bonding, use of state vehicles, or any other benefits afforded to employees of the State of
New Mexico as a result of this Agreement. The Contractor acknowledges that all sums
received hereunder are reportable by the Contractor for tax purposes, including without
limitation, self-employment and business income tax. The Contractor agrees not Lo purport
to bind the State of New Mexico unless the Contractor has express written authority to do
so, and then only within the strict limits of that authority.

Assignment.
The Contractor shall not assign or transfer any interest in this Agreement or assign any

claims for money due or to become due under this Agreement without the prior written
approval of the Agency.
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Subcontracting.
The Contractor shall not subcontract any portion of the services to be performed under this

Agreement without the prior written approval of the Agency. No such subcontract shall
relieve the primary Contractor from its obligations and liabilities under this Agreement,
nor shall any subcontract obligate direct payment from the Procuring Agency.,

Release.

Final payment of the amounts due under this Agreement shall operate as a release of the
Agency, its officers and employees, and the State of New Mexico from all liabilities, claims
and obligations whatsoever arising from or under this Agreement.

Confidentiality.
Any confidential information provided to or developed by the Contractor in the
performance of this Agreement shall be kept confidential and shall not be made available

to any individual or organization by the Contractor without the prior written approval of
the Agency.

Product of Service - Copvright,
All materials developed or acquired by the Contractor under this Agreement shall become

the property of the State of New Mexico and shall be delivered to the Agency no later than
the termination date of this Agreement. Nothing developed or produced, in whole or in
part, by the Contractor under this Agreement shall be the subject of an application for
copyright or other claim of ownership by or on behalf of the Contractor.

Conflict of Interest; Governmental Conduct Act.

A. The Contractor represents and warrants that it presently has no interest and, during the
term of this Agreement, shall not acquire any interest, direct or indirect, which would
conflict in any manner or degree with the performance or services required under the
Agreement.

B. The Contractor further represents and warrants that it has complied with, and, during
the term of this Agreement, will continue to comply with, and that this Agreement
complies with all applicable provisions of the Governmental Conduct Act, Chapter 10,
Article 16 NMSA 1978. Without in anyway limiting the generality of the foregoing,
the Contractor specifically represents and warrants that:

1. in accordance with NMSA 1978, § 10-16-4.3, the Contractor does not employ,
has not employed, and will not employ during the term of this Agreement any
Agency employee while such employee was or is employed by the Agency and
participating directly or indirectly in the Agency’s contracting process:

2. this Agreement complies with NMSA 1978, § 10-16-7(A) because (i) the
Contractor is not a public officer or employee of the State; (ii) the Contractor is
not a member of the family of a public officer or employee of the State; (iii) the
Contractor is not a business in which a public officer or employee or the family
of a public officer or employee has a substantial interest; or (iv} if the Contractor
is a public officer or employee of the State, a member of the family of a public
officer or employee of the State, or a business in which a public officer or

13
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employee of the State or the family of a public officer or employee of the State
has a substantial interest, public notice was given as required by NMSA 1978, §
10-16-7(A) and this Agreement was awarded pursuant to a competitive process;

3. in accordance with NMSA 1978, § 10-16-8(A), (i) the Contractor is not, and has
not been represented by, a person who has been a public officer or employee of
the State within the preceding year and whose official act directly resulted in this
Agreement and (ii) the Contractor is not, and has not been assisted in any way
regarding this transaction by, a former public officer or employee of the State
whose official act, while in State employment, directly resulted in the Agency's
making this Agreement,

4. this Agreement complies with NMSA 1978, § 10-16-9(A)because (i) the
Contractor is not a legislator; (ii) the Contractor is not a member of a legislator’s
family; (iii) the Contractor is not a business in which a legislator or a legislator's
family has a substantial interest; or (iv) if the Contractor is a legislator, a member
of a legislator’s family, or a business in which a legislator or a legislator’s family
has a substantia! interest, disclosure has been made as required by NMSA 1978,
§ 10-16-7(A), this Agreement is not a sole source or small purchase contract, and
this Agreement was awarded in accordance with the provisions of the
Procurement Code;

5. in accordance with NMSA 1978, § 10-16-13, the Contractor has not directly
participated in the preparation of specifications, qualifications or evaluation
criteria for this Agreement or any procurement related to this Agreement; and

6. in accordance with NMSA 1978, § 10-16-3 and § 10-16-13.3, the Contractor has
not contributed, and during the term of this Agreement shall not contribute,
anything of value to a public officer or employee of the Agency.

C. Contractor’s representations and warranties in Paragraphs A and B of this Article 12
are material representations of fact upon which the Agency relied when this Agreement
was entered into by the parties. Contractor shall provide immediate written notice to
the Agency if, at any time during the term of this Agreement, Contractor learns that
Contractor’s representations and warranties in Paragraphs A and B of this Article 12
were erroneous on the effective date of this Agreement or have become erroneous by
reason of new or changed circumstances. If it is later determined that Contractor’s
representations and warranties in Paragraphs A and B of this Article 12 were erroneous
on the effective date of this Agreement or have become crroncous by reason of new or
changed circumstances, in addition to other remedies available to the Agency and
notwithstanding anything in the Agreement to the contrary, the Agency may
immediately terminate the Agreement.

D. All terms defined in the Governmental Conduct Act have the same meaning in this
Article 12(B).

13. Amendment.
A. This Agreement shall not be altered, changed or amended except by instrument in
writing exccuted by the parties hereto and all other required signatories.
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B. Ifthe Agency proposes an amendment to the Agreement to unilaterally reduce funding
due to budget or other considerations, the Contractor shall, within 30 days of receipt of
the proposed Amendment, have the option to terminate the Agreement, pursuant to the
termination provisions as set forth in Article 4 herein, or to agree to the reduced
funding.

Merger.
This Agreement incorporates all the Agreements, covenants and understandings between

the parties hereto concerning the subject matter hereof, and all such covenants, Agreements
and understandings have been merged into this written Agreement. No prior Agreement or
understanding, oral or otherwise, of the parties or their agents shall be valid or enforceable
unless embodied in this Agreement.

Penalties for violation of law.

The Procurement Code, NMSA 1978 §§ 13-1-28 through 13-1-199, imposes civil and
criminal penalties for its violation. In addition, the New Mexico criminal statutes impose
felony penalties for illegal bribes, gratuities and kickbacks.

Equal Opportunity Compliance.

The Contractor agrees to abide by all federal and state laws and rules and regulations, and
executive orders of the Governor of the State of New Mexico, pertaining to equal
employment opportunity. In accordance with all such laws of the State of New Mexico, the
Contractor assures that no person in the United States shall, on the grounds of race, reli gion,
color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical
condition, spousal affiliation, sexual orientation or gender identity, be excluded from
employment with or participation in, be denied the benefits of, or be otherwise subjected
to discrimination under any program or activity performed under this Agreement. If
Contractor is found not to be in compliance with these requirements during the life of this
Agreement, Contractor agrees to take appropriate steps to correct these deficiencies.

Applicable Layw.
The laws of the State of New Mexico shall govern this Agreement, without giving effect

to its choice of law provisions. Venue shall be proper only in a New Mexico court of
competent jurisdiction in accordance with NMSA 1978, § 38-3-1 (G). By execution of this
Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the
State of New Mexico over any and all lawsuits arising under or out of any term of this
Agreement.

Workers Compensation.
The Contractor agrees to comply with state laws and rules applicable to workers

compensation benefits for its employees. If the Contractor fails to comply with the Workers
Compensation Act and applicable rules when required to do so, this Agreement may be
terminated by the Agency.

Records and Financial Audit.

15
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The Contractor shall maintain detailed time and expenditure records that indicate the date;
time, nature and cost of services rendered during the Agreement’s term and effect and
retain them for a period of three years from the date of final payment under this Agreement.
The records shall be subject to inspection by the Agency, the Department of Finance and
Administration and the State Auditor. The Agency shall have the right to audit billings both
before and afier payment. Payment under this Agreement shall not foreclose the right of
the Agency to recover excessive or illegal payments.

Indemnification.

The Contractor shall defend, indemnify and hold harmless the Agency and the State of
New Mexico from all actions, proceeding, claims, demands, costs, damages, attorneys’
fees and all other liabilities and expenses of any kind from any source which may arise out
of the performance of this Agreement, caused by the negligent act or failure to act of the
Contractor, its officers, employees, servants, subcontractors or agents, or if caused by the
actions of any client of the Contractor resulting in injury or damage to persons or property
during the time when the Contractor or any officer, agent, employee, servant or
subcontractor thereof has or is performing services pursuant to this Agreement. In the event
that any action, suit or proceeding related to the services performed by the Contractor or
any officer, agent, employee, servant or subcontractor under this Agreement is brought
against the Contractor, the Contractor shall, as soon as practicable but no later than two (2)
days after it receives notice thereof, notify the legal counsel of the Agency and the Risk
Management Division of the New Mexico General Services Department by certified mail.

New Mexico Emplovees Health Coverage.

A. If Contractor has, or grows to, six or more employees who work, or who are expected
to work, an average of at least 20 hours per week over a six month period during the
term of the Agreement, Contractor certifies, by signing this agreement, to have in place,
and agree to maintain for the term of the Agreement, health insurance for those
employees and offer that health insurance to those employees if the expected annual
value in the aggregate of any and all contracts between Contractor and the State exceed
$250,000 dollars.

B. Contractor agrees to maintain a record of the number of employees who have (a)
accepted health insurance; (b) declined health insurance due to other health insurance
coverage already in placc; or (c) declined health insurance for other reasons. These
records are subject to review and audit by a representative of the state.

C. Contractor agrees to advise all employees of the availability of State publicly financed
health care coverage programs by providing each employee with, as a minimum, the
following web site link to additional information: http://insurenewmexico.stale.mn.us/.

Emplovee Pay Equity Reporting.
Contractor agrees if it has ten or more New Mexico employees OR eight or more

employees in the same job classification, at any time during the term of this contract, to
complete and submit the PE10-249 form on the annual anniversary of the initial report
submittal for contracts up to one year in duration, If contractor has 250 or more employees
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contractor must complete and submit the PE250 form on the annual anniversary of the
initial report submittal for contracts up to one year in duration. For contracts that extend
beyond one calendar year, or are extended beyond one calendar year, contractor also agrees
to complete and submit the PE10-249 or PE250 form, whichever is applicable, within 30
days of the annual contract anniversary date of the initial submittal date or, if more than
180 days has elapsed since submittal of the last report, at the completion of the contract,
whichever comes first. Should contractor not meet the size requirement for reporting at
contract award but subsequently grows such that they meet or exceed the size requirement
for reporting, contractor agrees to provide the required report within 90 days of meeting or
exceeding the size requirement. That submittal date shall serve as the basis for submittals
required thereafier. Contractor also agrees to levy this requirement on any subcontractor(s)
performing more than 10% of the dollar value of this contract if said subcontractor(s)
meets, of grows to meet, the stated employee size thresholds during the term of the contract.
Contractor further agrees that, should one or more subcontraclor not meet the size
requirernent for reporting at contract award but subsequently grows such that they meet or
exceed the size requirement for reporting, contractor will submit the required report, for
each such subcontractor. within 90 days of that subcontractor meeting or exceeding the
size requirement. Subsequent report submittals, on behalf of each such subcontractor, shalt
be due on the annual anniversary of the initial report submittal. Contractor shall submit the
required form(s) to the State Purchasing Division of the General Services Department, and
other departments as may be determined, on behalf of the applicable subcontractor(s) in
accordance with the schedule contained in this paragraph. Contractor acknowledges that
this subcontractor requirement applies even though Contractor itself may not meet the size
requirement for reporting and be required to report itself,

Notwithstanding the foregoing, if this Contract was procured pursuant to a solicitation, and
if Contractor has already submitted the required report accompanying their response to
such solicitation, the report does not need to be re-submitted with this Agreement.

Invalid Term or Condition.
If any term or condition of this Agreement shall be held invalid or unenforceable, the
remainder of this Agreement shall not be affected and shall be valid and enforceable.

Enforcement of Apreement,
A party’s failure 1o require strict performance of any provision of this Agreement shall not

waive or diminish that party's right thereafter to demand strict compliance with that or any
other provision. No waiver by a party of any of its rights under this Agreement shall be
effective unless express and in writing, and no elfective waiver by a party of any of its
rights shall be effective to waive any other rights.

Notices.

Any notice required to be given to cither party by this Agreement shall be in writing and
shall be delivered in person, by courier service or by U.S. mail, either first class or certified.
return receipt requested, postage prepaid, as lollows;
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To the Agency:

Claudia Borchert To the Contractor:

Sustainability Manager Colby Geer - President

Santa Fe County §501 Washington NE

102 Grant Ave. Albuquerque, NM 87113

Santa Fe, NM 87501 Colby.Geer@yearoutenergy.com

25.  Authority.
If Contractor is other than a natural person, the individual(s) signing this Agreement on
behalf of Contractor represents and warrants that he or she has the power and authority to
bind Contractor, and that no further action, resolution. or approval from Contractor is
necessary (o enter into a binding contract.

IN WITNESS WHEREOQF, the parties have cxecuted this Agreement as of the date of
signature.

AGENCY - SANTA FE COUNTY

By: C?(MMWW Date: 8- 2( |9

Katderine Miller, County Manager

Approved as (o form

By: Date:
Santa Fe County Attomey

Finance Division

By: /%"/7 (JY) 2 Date:ﬂ

Gary L.J. @frén. Finance Director

CONTRACTOR - YEAROUT ENERGY SERVICES COMPANY, LLC

Date: 8/ of /"f
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Exhibit A
Notice of Acceptance

Issuance of a Notice of Acceptance is contingent upon the District’s review and acceptance of
the Audit Report, in accordance with Scope of Work, Item 1A.

19



SFC Agreement No. 2020-0014-PW/MAM

Exhibit B
Cost and Pricing
IGA Facility List
Santa Fe County
Gross
Facility Street Address City State  Zip Area
(ft2)
Fire Prevention 1751 Cerrillos Rd  Santa Fe NM 87505 5,100
Adult Detention Facility 28 Camino Justicia Santa Fe NM 87508 146,634
Public Safety Building 4491 Cerrillos Rd  Santa Fe NM 87505 38,800
Youth Detention Center 4250 Airport Rd  SantaFe  NM 87507 57,250
Agua Fria Fire Station No. | 58 CoRd 62 SantaFe ~ NM 87507 8,536

Edgewood Fire Station No. 1 1 Municipal Way Edgewood NM 87015 14,988

21 Seton Village

Hondo Fire Station No. 2 Santa Fe NM 87508 8,965

Rd
La Cienega Fire Station No. 1 2l Rzgf}\],ODijo Santa Fe NM 87508 14,821
; . . 17919 US
Pojoaque Fire Station No 1 Highway 84/205 Santa Fe NM 87506 7,906
. . = :

Bennie Chavez Community 251 Juan Medina Chimayo NM 87522 3,232
Center Rd
Eldorado Senior/Community 16 Avenida SantaFe  NM 87508 4,600
Center Torreon
Boys and Girls Club of Santa
Fe 89 La Puebla Rd. Espanola NM 87532 4,012
Del Norte
La Cienega Community 136 Camino San Lz_l NM 87507 6,059
Center Jose Cienega
Vista Grande Library 14 Avenida g Fe  NM 87508 8,000

Torreon
State Health Center 605 Letrado St.  Santa Fe NM 87505 16,957
Totals e -—--- - - 345,860.00

IGA Fee (50.175/1t9) $60,525.50

NMGRT (7.875%) $4,766.38

Total IGA Fee + NMGRT $65,291.88
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Compensation.

A Except as provided for in subparagraphs 2D and 2E below, the Agency shali pay In
the Contractor in full payment for services satisfactorily performed pursuant to the Scope
of Work at the rate 0f $60,525.50 in 2019 2020. The New Mexico £r0ss receipts tax Jevied
on the amounts payable under this Agreement totaling $4,766.38 shall be paid by the
Agency to the Contractor. The total amount payable to the Contractor vnder this
Agreement, including gross receipts tax nnd cxpenses, shall not exceed 565,291,488 in
201972020,

Payment in 2019/2020 is subject to avai lability of funds pursuant o the Appropriations
Paragraph ser forth below and o any negotiations between the parties from year ta vear
pursuant to Poragraph 1, Scope of Work. All invoices MUST BE received by the
Agency no later than 15 days afier the termination of (he fiscal yeor in which the
services werc delivered. Invoices received after such date WILL NOT BE PAID.

B. The total amount payable 1o the Contractor under this Agreement, including pross
receipls tax and expenses, sholl not exceed $55.291.88. This amount is 2 maximum and
not a guaranice that the work nssigned 1o the Contractor under this Agreement 19 be
performed shall equal the amount stated herein. This amaunt is based on a maximum
of 3345,860 gross square feet at $0.]175 per square foot of audited facility ficor aren, as
per Exhibit B, Cost and Pricing. Agency shall only pay for facility floor aren actually
audited. Areas not audited Contractor will not be charged 10 Agency.

C. Coniractor must submit a detailed statement accounting for all services performed and
expenses incurred. If the Agency finds that the services are not acceptable, wilhip 30
days after the dale of receipt of written notice from the Contractor that payment is
requesled, it shall provide the Contractor a letter of cxeeption explaining the defect or
objection to the services, and outlinin E steps the Contraclor may take o provide
remedial action. Upon certification by the Agency that the services have been received
and accepled, payment shall be tendered (o the Contractor within 30 days afier the date
of uceeptance. If payment is made by mail. the payment shail be deemed tendered on
the date it is postmarked. However, the agency shall not incur Jate charges, interest, or
penalties for failure to make pavment within the time specified herein,

D. Agency shall have no payment obligations under this contract, provided that Contractor
and Agency executc 8 Guaranteed Utility Savings Cuniract within 120 days afier
issuance of the Notice of Acceptance (Exhibit A) of the final Investmem-Grade Energy
Audit and Project Proposal, but the fee indicated above shall be incorporated into
Contractor’s project costs in the Guarantced Utility Savings Contract and paid through
lhe Guaranteed Utility Savings Contract funding mechanisms.

E. Agency shall have no payment obligations under this contract in the ¢vent that
Contractors final Investment-Grade Encrgy Audit and Project Proposel daes aot
conlain a package of energy and water conservation measures which, if implemented
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IGA Facility List

S e County
Faeility

Fire Prevention

Adull Detention Fneility
Public Safety Building

Youth Detention Center
Apua Fria Fire Station No. |
Ldpewood Fire Station No, |
Hondo Fire Station No, 2

L.a Cienega Fire Stalion No, |

Pojoaque Fire Siation Mo |

Bennie Chavaz Cornmunity
Center

Efdorado Senior Community
Cenler

Boys and Giris Club of Santn
Fe

Deal Norte

La Cienega Community
Center

Yista Grande Library
State Heaith Cenler
Totals
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Cost and Priciuy

Street Address

1751 Cerrillos Rd

28 Camino Sustici

4491 Cemillos Rd
1250 Airport Rd
538 Co Rd 62

| Municipal Way
21 Seton Village
Rd
37 Rancho Vigjo
BLVD
17919 US
rlighway 84.293
251 Juan Medina
Rd
16 Avenida
Torreon

39 La Puebla Rd.

136 Comino San
Jase
14 Avenida
Torreon

6035 Letrado 5t.

il

J o= 1%, PP il g
B BT s

City
Sania Fe
Santa Fe
Santa e
Santa Fe
Santa Fe
Edgewood
Santa Fe
Santa Fe
Santa Fe
Chimayo

Santa Fe

Espanola

La
Cienegu

Sanla Fe

Santa Fe

State

Nivi
NM
M
NM
R
N

NM
NM
NM
NM
NM

N

N
Nivl

NM

Zip
57505
87508
87305
37507
87507
87015

87507
87508
81505

Crosy
Aren
(i

5,100
146,634
38,800
57,250
5,536
14,985
8,065

14,83}

6,059

8,000

16,057
345,860.00
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Exhibit C

Guidelines for Draft Measurement and Verification Plan

M&YV plan shall be developed following State requirements and industry best practices
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Exhibit D
Performance Measures

(Performance Measures should be based on the Scope of Work and must be tied to the Agency’s
Strategic Plan. The Plan should be referenced in the Measures and the applicable part of the
Strategic Plan copied below or in an attachment. To the extent possible based on the nature of
the work to be performed, the Measures should be “Output” oriented and specify an

“Outcome.”)

Performance Measures in Scope of Work shall contain measurable goals and objectives that are
linked to the performance measures of the Agency’s Strategic Plan:

Example:

OR:

Goal: Reduce or Increase or Other Service [insert blank].1

Objective: To reduce or increase or Other Service [insert blank] by [blank] percent
or by a certain time.2

Activities: [Insert what services the Contractor is expected to perform to
accomplish goals and objectives including an evaluation of the process and the
outcome as well as provides efficiency measures that relate cfforts to outputs of
services).

Through satisfactory completion of the Scope of Wurk set forth above and
submission of acceptable Deliverables, the Contractor will assist the Agency to
meet the portions of its Strategic Plan set forth below (insert additional language
if necessary to describe how Contractor’s work will assist the Agency to fulfill its
duties).

1 A goal is an “output” measure. [t measures the quantity of a service provided. For example, the number of students graduated
or promoted; the number of two-lane highways repaired; or the number of crimes investigated. It also can measure the quantity of
a service provided that mects a certain quality requirement. For example, the number of students graduated or promoted who
meet a minimum presct level of achievement; the number of miles of roads repaired to a minimum safety standard; or the number
of criminal investigations performed that result in identification of a prime suspect.

2 An accomplishment is an “outcome™ measure. These indicators measure accomplishments or results that occur (at least
partially) because the services were provided. For example, the percentage of students achicving a specified skill level in
reading, the percentage of miles of roads in excellent, good or fair condition; or the percent reduction in scrious crimes or the
percent of residents who pereive their neighborhoods as safe.
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