SFC Sublease Agreement No. 2018-0117-GM

SUBLEASE AGREEMENT
BETWEEN SANTA FE COUNTY AND
BLACK MESA WIRELESS, LL.C

This Sublease Agreement (“Sublease” or “Agreement™) is between Santa Fe County (“Sublessor”
or “County™), a political subdivision of the Staté of New Mexico, and Black Mesa Wireless, LL.C
(“Sublessee” or “Black Mesa”™), a New Mexico limited liability corporation. Sublessor and
Sublessee may be referred to herein as the “Parties”.

RECITALS

A.  The County owns and operates the Pojoaque Fire Station building (“Fire Station”) located
at 17919 US Hwy 84/295, Pojoaque, NM 87506, The County constructed the Fire Station on real
property owned by the Pueblo of Pojoague (“Pueblo™) and held in trust by the United States
pursuant to the Lease Agreement Between the Pueblo of Pojoaque and the County of Santa Fe for
a Fire Station (“Fire Station Lease”), dated December 22, 1999; and.

B. Paragraph A, Section 10, of the Fire Station Lease provides that the County may sublease
the premises subject to the Fire Station Lease with the Pueblo’s written consent, Exhibit A hereto
is a copy of the Pueblo’s writteh consent to this Sublease; and

C, Black Mesa is an Internet Service Provider (“[SP”) that provides last-mile Internet service
to its customers via the REDI Middle-Mile Network (“REDI Net”) in accordance with the Joint
Powers Agreement for Management of the REDI Middle-Mile Broadband Network (“JPA™)
between the North Central New Mexico Economic Development District and several local
governiments and Pueblos, including the Santa Fe County and the Pugblo of Pojoaque. The New
Mexico Depattment of Finance and Administration approved the JPA on December 26, 2011; and

D. The JPA created the REDI Net Board, which offers wholesale bandwidth to all qualified
ISPs, including Black Mesa. In addition, the REDI Net Board provides: high-speed broadband
setvices to “community anchor institutions.” The Fire Station is designated by the County as a
community anchor institution within the meaning of the JPA, and the REDI Net network has been
extended into the Fire Station communications room, In consideration of this Sublease, the REDI
Net Board has agreed to provide Internet service to the Fire Station at no charge pursuant to a
separate service level agreement between the REDI Net and the County; and

E. Black Mesa desires to extend its last-mile service within the Pojoaque area by installing the
equipment described on Exhibits B through Exhibit [ to this Sublease, or similar equipment, both
within the Fire Station and on the roof of the Fire Station. Black Mesa will connect its equipment
to the REDI Net equipment existing within the Fire Station, which will be connected via cables
running through an internal conduit to an eight-foot tower to be installed by Black Mesa on the
ioof of the Fire Station. The equiptent described on Exhibit B through Exhibit F will be installed

_within the Fire Station; the equipment described on Exhibit G through Exhibit T will be installed on
the tower on the roof of the Fire Station. The equipment described in Exhibit B through Exhibit I
and the roof tower are herein collectively described as the “Equiptient; “and
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F. The purpose of this Sublease is to set out the terms and conditions under which Black Mesa
will install, operate, and maintaln the Equipment at the Fire Station,

AGREEMENT
NOW, THEREFORE, Sublessor arid Sublessee agree as follows:

1. INCORPORATION OF RECITALS. The Recitals above are incorporated into and made
a part of this Sublease by reference.

2. GRANT OF SUBLEASE. For and in consideration of and subject to the terms and
conditions of this Sublease, Sublessor hereby subleases to Sublessee the areas of the Fire Station
described on Exhibit J to this Sublease (“Sublease Premises”) for the sole purpose of installing,
operating, maintaining, and replacing the Equipment, or similar equipment, including such
ancillary cables, devices, and appurtenances as may be necessary to connect to REDI Net and
receive and transmit continuous broadband service to Sublessee’s custometrs. Sublessee shall
access the Sublease Premises from Ogo Wii Road and may use two parking places in the Fire
Station parking lot during Sublessee’s use of the Sublease Premises. The following terms and
conditions shall apply to Sublessee’s use of and acéess to the Sublease Premises:

a, Before entering the Sublease Premises, Sublessee shall contact the Fire Station to
provide notice at least 24 hours in advance; provided, however, that in the case of emergencies,
- Sublessee may provide less than 24 hours’ notice. Upon entering the Sublease Premises, Sublessee

shall immediately inform Fire Station personnel of the purpose and estimated duration of the entry.

Except in the case of emergencies, Sublessee shall limit its use of the Sublease Premises to normal
business hours.

b. Sublessee’s BEquipment and use of the Sublease Premises shall not at any time
interfere with Fire Station operations, County internet service, or damage the Fire Station building.

_ ¢ Sublessee shall install, operate, and maintain the Equipment in a safe and workman
like manner in compliance with all applicable federal, state, and local laws, regulations, and codes.

d, In securing the tower to the Fire Station roof, Sublessee shall use non-penetrating
weights. Sublessee shall position the tower to avoid or minimize casting a shadow on the golar

panels located on the Fire Station roof.

e. In installing the Equipment inside the Fire Station, Sublessee shall utilize the
existing REDI Net board located in the communications room, and shall interconnect this
Equipment to the roof tower using the existing REDI Net conduit. No Equipment shall be attached
to the outside walls of the Fire Statiori.

f. Sublessor shall not be responsible for maintaining, securing, or protecting the
Equipment against damage or Joss, Except as may be necessary to protect the health and safety of
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Fire Statioh personnel or the public from imminent threat or to prevent serious damage to the Fire
Station, Sublessor shall not move, disconnect, or disturb the Equipment or otherwise inteifere with
Sublessee’s operations.

g Sublessee may use electricity from the Fire Station to power its Equipment, not to
exceed 200W of continuous load; provided, however, that Sublessor shall have no responsibility
for any damage to the Equipment caused by a power surge, power failure, or other disruption in or
variance from normal ¢lectricity service.

h.  If necessary to accommeodate changed or unanticipated circumstances, the location
of the Sublease Premises at the Fire Station may bé modified in accordance with a written
agreement between the Sublessee and the County Fire Chief,

i This Sublease is granted under and subject to the Fire Station Lease. In using the
Sublease Premises, Sublessee shall not violate any terms or conditions of the Fire Station Lease,

J The Bquipment is and shall remain the personal property of Sublessee,

3. EFFECTIVE DATE. The Effective Date of this Sublease shall be the 1%-day of the month
immediately following the date of last signature by the parties hereto,

4. TERM. The term of this Sublease shall begin on the Effective Date and end at midnight
on the 4'" anniversary of the Effective Date, unless terminated earlier as herein provided, This
Sublease shall automatically renew for successive four-year terms; provided however, that either
Party may prevent renewal of this Sublease by mailing a Notice of Non-Renewal at least 30 days
prior to the expiration of the then current Sublease term; and provcded further that Sublessor may
condition reénewal on Sublessee’s agreement to an increase in rent in accordance with the increase
in the Consumer Price Index (CPI-U), if any, over the prior Sublease term; and provided further
that the term of this Sublease and all renewals thereof shall not exceed 20 years, subject to 8.D
below (Termination of Fire Station Lease). _

5. RENT. Sublessee shall pay rerit of $100.00 per month, due and payable in advance on the
first of each month, with the first payment due on the Effective Date. Time is of the essence in the
performance of this Sublease. If payment is not received on or before the fifth of the month, the
rent payment shall be delinquént. Interest on delinguent rent payments shall accrue froim the date
the payment became due at the rate of one percent per month.

6. REMOVAL OF EQUIPMENT. Upon termination of this Sublease, Sublessee shall
remove all of the Equipment from the Sublease Premises and restore the Sublease Premises to their
condition existing prior to the Effective Date. Any Equipment remaining at the Fire Station 10
days after termination of this Sublease shall conclusively be deemed abandoned by Sublessee and
Sublessor may dispose of it as Sublessor deems appropriate and as consistent with the Fire Station

Lease.
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7, ASSIGNMENT AND SUBLETTING. Sublessce may assign this Sublease only upon
Sublessor’s prior written consent, and Sublessor may grant its consent subject to such conditions as
it deems appropriate. Sublessee shall not sublease the Sublease Premises.

8. TERMINATION.

A. Material Breach. A material breach of this Sublease shall constitute a default, In the
event of defanlt, the non-breaching party may mail by certified mail, return receipt requested,
written notice of breach to the other party, describing the nature of the breach. If the breaching
party does not cure the default within 15 days after the non-breaching party mails the notice of
breach, of such longer period as the non-breaching party miay specify in the notice, the non-
breaching party may terminate this Sublease by mailing a notice of termination to the. breaching
party. This Sublease shall thereafter terminate on the date specified in the termination notice,
which shall be no less than 10 days after the date of the termination notice.

B. Convenience. Sublessor may terminate this Sublease for convenience by providing
90-days advance writien notice of termination to Sublessee, Sublessee may terminate this Sublease
for convenience by providing 30-days advance written notice of termination.

C. Destruction of Fire Station. If the Fire Station is destroyed, in whole or in part, such
that Sublessee cannot safely access the Sublease Premises or operate the Equipment for longer
than 30 days, Sublessee or Sublessee may terminate this Sublease by mailing a written notice of
termination to the other party by certified mail, refurn receipt requested, in which case this
Sublease shall terminate as of the date of such notice. Alternatively, Sublessor and Sublessee may
execute a written agreement that allows Sublessee to abate 100% of the rent due under this
Sublease until Sublessee can safely access the Sublease Premises and resume full operation of the
Equipment; provided, however, Sublessor shall have no obligation to Sublessee to rebuild the Fire
Station or enter into such agreement,

D.  Termination of Fire Station Lease. This Sublease shall terminate automatically upon
termination of the Fire Station Lease. Upon receiving notice of termination of the Fire Station
Lease, Sublessor shall promptly inform Sublessee of such notice:

9. NO WAIVER. The failure of Sublessor to enforce any requirement of this Sublease or to
gxeicise any option it has under this Sublease shall not constitute a waiver of Sublessor’s right to
do so,

10. NO WARRANTIES. Sublessee accepts the Sublease Preimises “as is.” The Sublessor
makes no warranties or representations of any kind, express or implied, concerning the Sublease
Premises, including but not limited to any conditon of the Sublease Premises or the Sublessor’s
title, The Sublessor specifically disclaims any warranty of merchantability, marketability, or
fitness or suitability for a particular purpose. Sublessee acknowledges that it is not relying upon
any representation, statement or other assertion with respect to the Sublease Premises, but is
relying solely upon its examination thereof.
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11. COMPLIANCE WITH LAW. Sublessee shall comply with all federal, state, and local
laws including laws of the Pueblo of Pojoaque, applicable to Sublessee’s use of the Sublease
Premises.

12,  INDEMNIFICATION. Sublessee shall hold harmless, indemnify, and defend the County
and the County's governing body, elected and appointed officials, employees, and agents, in both
their official and individual capacities, from any and all liability, claim, cduse of action, loss,
damage, or expense arising out of or relating to the Equipment or Sublessee’s use of the Sublease
Premises. In the event that any action, suit or proceeding is brought against Sublessee in in
connection with the Equipment or Sublessee’s use-of the Sublease Premises, Sublessee shall
promptly notify the County. Any cause of action of the County to enforce this provision shall not
be deemed to accrue until the County's actual discovety of the liability, claim, loss, damage, or
expense. This Section shall survive for three years after termination of this Sublgase.

13.  INSURANCE,

131 COMMERCIAL GENERAL LIABILITY. Sublessee shall maintain commercial
general liability insurance, including without limitation contractual liability insurance (specifically
concerning the indemnity provisions of this Sublease with the County), Personal Injury (including
bodily injury and death), and Property Damage for liability arising-out of or relating to the
Equipment and Sublessee's use of the Sublease Premises. The insurance policy shall contain no
exclusion or limitation for independent contractors working on the behalf of the named insureds.
At a'minimum, the insurance policy shall provide coverage of $1,000,000 per each occurrence and
have a general aggregate limit of no less than $2,000,000. The policy or policies shall be issued in
the name of Sublesses and shall name Santa Fe County and the Pueblo of Pojoaque as additional
insureds.

13.2 CLAIMS MADE, If any of the insurance coverage required under this Sublease is
written on a claims-made basis, Sublessee, at its option, shall either (i) maintain said coverage for
at least three years following the termination of this Sublease with coverage extending back to the
Effective Date; (il) purchase an extended feporting period of not less than three years following the
termination.of this Sublease; or (iif) acquire a full prior-acts provision an any renewal or
replacement policy.

13.3 CANCELLATION OF INSURANCE. All insurance policies required under this
Sublease shall be maintained by Sublessee until completion of all of Sublessee's obligations under
this Sublease, Each insurance policy supplied by Sublessee must be endorsed to provide that the
coverage shall not be suspended, voided, cancelled, or reduced in coverage or in limits except after
10 day’s written notice in the case of non-payment of premiums, or 30 day’s written notice in all
other ¢ases. This notice requirement does not waive the insurance requirements stated herein.
Sublessee shall immediately obtain replacement coverage for any insurance policy that is
terminated, canceled, non-renewed, or whose policy limits have been exhausted or upon
insolvency of the insurer that issued the policy.
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134 COMPANY RATING. All insurance policies required under this Sublease shall be
issued by a company or companijes admitted to do business in New Mexico and listed in the
carrent "Best's Key Rating Guide" publication with a mininium rating of A-.

13,5 PRIMARY INSURANCE, All insurance policies required under this Sublease
shall be primary to and not contributing to all insurance or self-insurance maintained by the
County. An endorsement shall be provided on all policies, except professional liability/etrors ‘and
omissions, which shall waive any right of recovery (waiver of subrogation) against the County.

13.6 NO LIMITATION. Insurance coverage in the minimum amounts set forth herein
shall not be construed to relieve Siblessee for any liability, whether within, outside, or in excess of
such coverage, and regardless of solvency of insolvency of the insurer that issues the coverage, of
to preclude the County from taking such other actions as are available to it under any other
provision of this Sublease or otherwise under applicable Jaws.

13.7 FAILURE TO MAINTAIN INSURANCE. Failure of Sublessee to maintain all
such insarance in effect at all times required by this Sublease shall constitute a material breach,

13.8 PROOF. On or before the Effective Date, Sublessee shall deliver to the Sublessor
certificates of insurance indicating that Sublessee has complied with the provisions of this Section,
Sublessee shall provide the County further proof of insurance within 10 days of the Sublessot’s
request for such proof.

14. HAZARDOUS MATERIALS.

14.1 Sublessee shall not cause or allow the handling, use, manufacture, storage or
disposal in or about the Sublease Premises any flammable substances (meaning any substance that
has a flash point of 80 degrees Fahrenheit or lower, as determined by the Tagliabue Open Cup
Tester), explosives, radioactive materials, hazardous wastes or materials, toxic wastes or materials,
or other similar substances, petroleum products ot derivatives or any substance (collectively
"Hazardous Materials") subject to regulation by or under any federal, state, or local laws relating 1o
the protection of the environment or the keeping, use, or disposition of environmentally hazardous
materials, substances, or wastes, presently in effect or hereafter adopted, all amendments to any of
them, and all rules and regulations issued pursuant to any of such laws.

142 Notwithstanding the foregoing, and subject to the County’s prior comsent,
Sublessee may handle, store, use or dispose of products containing small quantities of Hazardous
Materials to the extent customary and necessary to carry out the uses permitted under this
Sublease; provided that Sublessee shall always handle, store, use, and dispose of any such
Hazardous Materials in a safe and lawful manner and never allow such Hazardous Materials to
contaminate the Sublease Premises ot the environment.

15.  NOTICES. Except as otherwise provided in this Sublease, all notices relaling to this

Sublease shall be in writing and shall be mailed by first class mail as follows:
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To the County: Santa Fe County Manager
P.0. Box 276
102 Grant Avenue
Santa Fe, New Mexico 87504-0276
To Sublessee: Black Mesa Wireless, LLC
POBOX 4164
Espanola, NM 87533

A party may change its address of record under this Sublease by mailing notice of the new address
to the other party by first class mail.

16. DELEGATION OF AUTHORITY TO COUNTY MANAGER. The County Manager
shall have authority to pérform this Sublease on behalf of the County, including without Timitation
the authority to decide whether to renew or terminate this Sublease, increase the rent under this
Sublease, and execute amendments to this Sublease, all in accordance with terms and conditions
herein. The authority delegated to the County Manager under this Section includes the authority to
amend the Sublease to incorporate any modifications required by DEA; or, if DFA détermines that
its approval of this Sublease is not required, to amend this Sublease to comport with DFA’s
determination.

17. MISCELLANEOUS TERMS:

17.1  SCOPE OF SUBLEASE. This Sublease constitutes the entiré agreement and
understanding between the County and Sublessee and supersedes any and all prior agreements, and
understandings, oral or written, relating to the subject matter hereof.

17.2 REMEDIES NOT EXCLUSIVE. The remedies provided in this Sublease are not
exclusive, and the parties shall have in addition thereto any remedy otherwise -available at law or
equity.

17.3 NO THIRD-PARTY BENEFICIARIES. Thé parties do not intend this Sublease
to confér any benefit on any person of entity that is not & party to this Sublease, Only the County
and the Sublessée may enforce this Sublease.

174 SEVERABILITY, If a court of law deems a provision of this Sublease invalid, the
validity of the remaining provisions shall be deemed severable therefrom and this Sublease shall
remain in force and effect as to the remaining provisions unless the purposes of this Sublease
cannot reasonably be carried out without the invalid provisions, If this Sublease is deemed invalid,
Sublessee shall not be entitled to a refund of any rent or other sums paid under this Sublease.

17.5 SURVIVAL. The provisions of this Sublease which relate to periods subsequent to
the expiration of the Term shall survive expiration,

17.6 NEUTRAL CONSTRUCTION. Both parties fairly and fully negotiated the terms
of this Sublease and both were represented by counsel. If a court deems any provision of this
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Sublease ambiguous, such ambiguity shall not be construsd against either party and shall be
construed neutrally so as to carry out the intent of the parties.

177 LIMITATIONS ON COUNTY LIABILITY. As a political subdivision of the
State of New Mexico, any potential liability of the County is limited by state law, including but not
necessarily limited to the Batement Act, NMSA 1978, Section 6-6-11, the New Mexico Tort
Claims Act, NMSA 1978, Sections 41-4-1 through 41-4-30, the Anti-Donation Clause of the New
Mexico Constitution, N.M. Const. Article 9, Section 14, and NMSA 1978, Section 37-1-23. Any
obligation of the County to expend money under this Sublease shall be contingent upon sufficient
apptopriations by the Board of County Commissioners (“Board®), which shall be at the Board’s
sole discretion.

17.8 SUCCESSORS. This Sublease shall be binding on the parties’ successors and
heirs; provided, however, that Sublessee shall not assign this Sublease or sublet the Sublease
Premises except as expressly permitted under this Sublease.

179 CAPTIONS. Section headings in this Sublease arc used solely for convenience,
and shall be disregarded in the construction of this Sublease.

17.10 EXHIBITS. All exhibits attached to this Sublease are incorporated into and made a
part of this Sublease by reference.

17.11 TIME OF THE ESSENCE. Time is hereby expressly declared to be of the essehce
in the performance of this Sublease.

17.12 AMENDMENT. This lease shall not be amended except by an instrument in
writing executed by the Sublessor and Sublessee, provided, however, that the location of the
Sublease Premises within the Fire Station may be modified as provided herein above,

17.13 APPLICABLE LAW; VENUE. This Sublease shall be governed by the laws of
the State of New Mexico. If a conflict arises between the parties concerning this Sublease, the First
Judicial State Court District, Santa Fe County, shall be the exclusive venue.

17.14 NO PARTNERSHIP. Nothing in this Sublease shall be construed as creating a
partnership or joint venture between the County and Sublessee.

SUBLESSOR: SANTA FE COUNTY

by 4477:)?’

/ﬁeﬁry P, Roybal, Chair
Santa Fe Board of County Commissioners

ATTESTATION:
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Gregory S. Shaffer
Santa Fe County Attorney

SUBLESSEE: BLACK MESA WIRELESS, LLC
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ACKNOWLEDGMENT OF SUBLESSEE

State of New Mexico )
) ss.

County of Santa Fe )
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Title:

_ AGREEMENT (COLNTY) NG
COUNTY OF SANTA FE } PAGES: 78
STATE OF NEMW MEXICO ) s
I Hereby Certify That This Instrument Uas Filed for
Record On The 31ST Day Of October, 2017 at #9:35:52 AN
And Was Duly ‘Recorded as Instrument % 1840138
0f The Records Of Santa Fe County '
itness My Hand And Seal Of Office

AW Geraldine Salazar
deputy /- 44‘:?’]- /

County Clerk, Santa Fe, Nf
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